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Miami-Dade Commission on Ethics & Public Trust

Preliminary Inquiry Report

Investigator: Breno Penichet

	Case
 PI15-038

	Case Name:
Public Records Request 
	Date Open:
September 22, 2015
	

	Complainant(s):
Averill Dorsett

	Subject(s):
City of Miami Legal Department 
	
	



 Allegation(s):
	Complainant alleges the City of Miami Legal Department took an unusually long period to produce the public records requested. Complainant also alleged the City may have violated the Sunshine Law when it failed to open the process of the review committee to the public for the appointment of the Chief of Police.



 Relevant Ordinances:
	Violation of Florida State Statute Chapter 119 Public Records Law.
Violation of the Florida State Statute 286.011-Government in the Sunshine Law. 


Investigation:
Interviews 
	  COE investigator Penichet reviewed the information received along with documents provided by the Complainant, Ms. Averill Dorsett (Dorsett). In reviewing the information provided, COE investigator found the following.
 Dorsett’s original request was as follows: “any and all emails generated, received or copied by Daniel J. Alfonso, Barnaby Min, Victoria Mendez, and Amy Klose that contain the following phrases: (police chief recruitment), (police chief candidates) (Craig McQueen) or (Hugo Barrera) on or between June 1, 2014 and January 31, 2015.
According to Dorsett, almost 60 days after her first request, The City advised that it would cost $218.19 to fulfill the request.  The search fee was paid in cash on September 3, 2015.  Dorsett received an email with a link to access the records requested.  It was obvious to her that, while the City’s IT Department may have conducted a search, it was an insufficient one.  Furthermore, it was apparent that staff was not asked to review their email histories either.    According to Dorsett, at least one of the emails she was seeking was directed to the Deputy City Attorney, Barnaby Min.  Dorsett also believed there were also emails from the HR Director, who facilitated the recruitment process and corresponded with members of the selection committee.  None of those emails appeared to be included in the link provided. 
According to Dorsett, her request was a simple one and if the City believed any of the documents she had requested were exempt from public record, they did not advise her with specificity the reason for the exemption.  
As to the question of the violation of the Sunshine Law, according to Dorsett, the police chief recruitment process conducted by the City mirrors the exact same circumstances in Krause v. Reno, 366 So.2d. 122 (1979), where former State Attorney Janet Reno brought an action against the City of Miami for violating the Sunshine Law, and the Third District Court of Appeal, among other things, entered an order “permanently enjoining appellants from holding and meeting for the purpose of screening applications and making recommendations for the position of Chief of Police of the City of Miami unless such meeting is at all times open to the public, properly noticed in advance, and the minutes of such meetings are recorded and promptly open to public inspection.”
Dorsett advised she repeatedly pointed out this case law to the City and was advised that “the City Manager did not delegate his authority” to select the police chief and therefore, the Sunshine Law was not applicable to the police chief recruitment process. (this is a matter to be disputed in civil court)
Dorsett requested the COE assist her in obtaining the records that she believed she was entitled to under the Florida Constitution.


 





	Averill Dorsett  
(305) 799-1505

The complainant, Ms. Averill Dorsett (Dorsett), Attorney at Law, was interviewed on the telephone. Dorsett voluntarily provided information concerning this investigation. Dorsett
advised that she filed a public records request with the City of Miami Legal Department on several occasions, to wit, 12/26/2013, 12/27/2013 and 2/18/2014, in order to obtain records regarding the process to hire the new Chief of Police. 
 Dorsett further advised that after she sent the request she had to contact the City on several occasions before she received the records.  Dorsett advised that she received a letter from Mr. Xavier Alban advising acknowledgement of the request with the explanation that her request had been delayed in the system. 
Dorsett advised that she was notified by the City IT staff that her request was ready, and could be accessed from a website provided. Dorsett advised she paid the fee, and was able to retrieve the records.
Dorsett further advised that she felt the process took to long for the records she requested to be made available.

*Dorsett contacted this Investigator and advised that after she reviewed all the  paperwork provided by the City of Miami, it appears that all the information (documents) requested were provided. 
.  
 
Xavier E. Alban
City of Miami 
Office of the City Attorney

Mr. Xavier Alban (Alban) was contacted and interviewed in person. Alban voluntarily provided information concerning this investigation. Alban advised that Dorsett’s request was received on the dates stated above.  The request was concerning records that had to do with the hiring of the Police Chief.  Alban acknowledges the records were not provided in a timely manner because the original request was sent to the City Attorney and it took some time to make it to him. Alban advised that once he received the request, the IT department started to work on complying. Alban advised that, if Dorsett feels something is missing, she should advise him and he will provide it if it is available, at no cost. Alban advised he will work with Dorsett to make sure the City complies.  


	




 

	Attached are emails regarding the public records request to the City of Miami?   
1. E-mail dated 09/16/2015 by Ms.Dorsett to Joe Centorino, requesting and investigation into the delay by the City of Miami to provide public records. 
2. E-mail dated 07/20/2015 to City Attorney Victoria Mendez, City of Miami. Original Public Records Request for records. 
3. E-mail dated 10/06/2015, from COE Investigator B. Penichet to Dorsett regarding case information.
4. E-mail dated 11/21/2015 from Dorsett to Penichet advising she had received all the documents requested. 



 Conclusion(s):
	As a result of the interviews and the review of the documents provided by the City, it appears the documents requested were provided. There is no proof that the administration tried to hold back any documents. Alban, the City records custodian, acknowledged the request took longer than usual. In the end, Dorsett was satisfied that all the records requested were provided.
Advocate Michael Murawski advised that no further action would be taken accordingly; it is recommended that the above case be closed. 



 (Signature)	

_______________________________________		
Breno Penichet, COE Investigator 

Approved by:


_______________________________________		
Michael Murawski, Advocate				


_______________________________________              ________________
Joseph Centorino, Executive Director                        Date Closed: 
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