GOVERNMENT LAW YER

by Rosanna Catalano, Joshua B. Moye, and Eric M. Lipman

Top 10 Things You Should Know
Before You Run for Public Office

he legal profession is com-

prised of leaders, so it is not

surprising that some attor-

neys flirt with the idea of
running for public office at some point
in their caréers. No other profession
holds such & high propartion of the
positions of authority in our govern-
ment." After all, lawvers are the only
people who control an entire branch
of government — the judiciary — and
hold most of the positions in the other
two branches. However, before veu
throw your hat into the ring and de-
clare yourself a candidate, you should
know the following,

Appointment of Campaign
Treasurer and Designation of
Campaign Depository

Candidates should file an Appoint-
ment of Campaign Treasurer and
Designation of Campaign Depository
for Candidates (Form DS-DE 9) with
their filing officer before the candidate
accepts contributions or makes any
expenditure.” Unfortunately, many
candidates end up violating the elec-
tion code because they open their cam-
paign bank accounts and contribute
to their own eampaign prior to filing
Form DS-DE 9. Candidates should
remember that Form DS-DE 8 is not
considered filed once it is mailed; it is
considered filed once the fling officer
receives it.”

Sufficient Funds on Deposit
Even if a candidate never bounces
a check and timely pays all vendors,
he ar she can violate the election law
because no candidate or agent of the
candidate may suthorize any expense
or sign a check drawn on the campaign

depository unless there are sufficient
unencumbered funds on deposit in the
primary depository account.* The date
the expense is incurred and the date
the check is written are important.’
For example, a candidate would vio-
lata .5 §106.1104) if he or she ordered
the printing of campaign fiers for
$2,000 with only $500 in his or her
campaign account — even though he
or she paid for the fliers with a check
two weeks later when he or she had
$3,000 of unencumbered funds in
the campaign account. A candidate
wonld also violate F.8. $§106.11(4) if
he or she wrote a $1,000 check today
with only $800 in his or her account,
even if the check is not returned for
insufficient funds. Candidates should
keep in mind that they can be held
responsible for these errors even if
the errors are made by their campaign
treasurers.®

Excessive Contributions
Candidates should pay close atten-
tion to contribution limits. Contribu-
tions to candidates made by check,
credit card, or debit card®™ cannot
exceed 3500 from any one person, per
election® az long as the candidate is
running with opposition.” A person
may also make a contribution up to
3500 per election by money order as
long as the name, address, and other
required information is reported.!
A primary election and the general
election are considered two separate
elections.'! If someone wishes to con-
tribute $500 to a candidate for the pri-
mary and an additional amount for the
general election, the contributor must
wait until after the primary election
takes place before making the second

contribution up to $500.% If a check is
written on a joint checking account, the
contribution 15 from the person who
signs the check. " Therefore, if someone
with a personal account and a jeint
account signs a check for $500 from
both accounts, it would be considered
an excessive contribution. This is true,
even if the other person from the joint
account does not contribute anything
to the campaign.

Limits for contributions made by
children* or via cash and cashier's
check are lower. ! Candidates may not
accept more than $100 per election
from an unemancipated child under
18 years of age." If a contributor pays
with cash or cashier's check, the can-
didate cannot accept more than $50
from that individual per slection.!

Late Filing

Candidates are required to file peri-
odic reports of contributions received
and expenditures made during the
reporting period. A report is con-
sidered “filed” if recoived by the loeal
filing officer no later than 5:00 p.om. on
the designated date or postmarked by
the 115. Postal Service no later than
11:589 pom. on the designated date '®
If the Division of Elections is the fil-
ing officer, the report should be filed
electronically no later than 11:589 p.m.
on the designated due date® If the
filing officer determines a report is
incomplete, the filing officer can ac-
cept the report on a conditional bazis
and require the eandidate to file an
addendum to the report to eorrect any
omissions within three days®

A candidate and the campaign trea-
surer must certify that each report is
true, correct, and complete.® Reports
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are dge on the 10th day following each
gquarter. However, reports are filed
more often when there are 32 days or
less remaining prior to an election.™
A candidate can be fined for failing to
file a report on time. The fine 15 $50
per day for the first three days that
a report is not filed and $500 for each
day thereafter, not to exceed 25 percent
of total receipts and expenditures,
whichever is greater® If, however,
the report is the last one prior to an
election, the fine is $500 per day, not to
exceed 25 percent. of total receipts and
expenditures, whichever is greater.™
Candidates may appeal a fine to the
Florida Elections Commission.™

Independent Expenditures

[ndependent expenditures are ex-
penditures made for advocating the
election or defeat of a specific candi-
date, independently of the candidate,”
The expenditure cannot be controlled,
coordinated, or in consaltation with
the candidate or an agent of the can-
didate. ™ Anyone who makes combined
independent expenditures of $5,000
or more is required to file a report of
these expenditures.™

In-kind Contributions

In-kind contributions are defined
as anvthing having an attributable
monetary value in any form, given
for the purpose of influencing the
results of an election or making an
electioneering communication.® Un-
fortunately, candidates often forget
toreport in-kind contributions. These
include contributions for website host-
ing, printing services, fundraising
lneation rentals, ete. Additionally, in-
kind contributions are still imited by
the $500 contribution limit discussed
above ! Therefore, the aggregate of
a check contribution and an in-kind
eontribution cannot exceed the 3500
limit.* Some professional personal
services are exempt from the in-kind
reporting requirement. These ex-
empted professional personal serviees
include, but are not limited to, legal
and accounting services voluntarily
provided without compensation.™

Political Advertising and
Endorsements
In 2010, the Florida Elections Com-

mission found probable cause for po-
litical advertising violations for nearly
one-third of its caseload. ™ Candidates
are often in violation because they fail
to include a disclaimer on all of their
advertizing or fail to use the proper
wording in their advertisements.

Al paid political advertisements
expressly advocating for a candi-
date should have a disclaimer. That
means all radio, television, news-
paper, magazine, billboard, robotic
telephone calls, Internet, and direct
mail advertisements should include
the proper statutory language.* The
exact wording of the disclaimer is
contingent on who pays for the ad-
vertisement, how the advertisement
ie paid, and whether the candidate
is running for partisan office "
Many candidates forget that their
letterhead, campaign websites, and
social media websites contain words
of express advocacy,” and that these
communication mediums may be
considerad political advertisements,
which require specifie disclaimer
language.

Candidate political advertise-
ments often contain abbreviations
and fail to have the exact word-
for-word language spelled out in
statute.® The candidate's first and
last name should be spelled out
completely, and partisan candidates
ghould spell out the party name
rather than use previously accept-
able abbreviations like “R” or “D.°
Candidates with no party affiliation
should speeifically state this in their
disclaimer, and nonpartisan candi-
dates should not reference a party
affiliation in their disclaimer. Ad-
ditionally, nonincumbent candidates
should uege the word “for” between
their name and the office for which
they are running.

Candidates need to make sure
they have received specific approval
in writing from the people and orga-
mizations that endorse them before
they advertise these endorsements ™
However, candidates do not need to
worry about this requirement when
it comes to editorial endorsements
from recognized news mediums and
publications by a party committee
advocating for the candidacy of its
nominess,*
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Florida Elections Commission
and Division of Elections

Two separate and independent
state agencies regulate election laws
in Florida: the Florida Elections Com-
misggion {FEC or “commission”™) and
the Divizion of Elections (DOE).*

The FEC enforees the provisions of
F.5. Chs. 104 and 106 and is admin-
istratively housed within the Office
of the Attorney General ¥ However,
the commission 18 8 separate budget
entity and iz not subject to the control,
supervigion, or direction of the attor-
ney general.”” The FEC is comprised of
nine commissioners appointed by the
governor, The governor appoints all
the members, except the chair, from
lists of names provided to him by the
president of the Senate, the speaker
of the House of Representatives, and
the minority leaders of both houses. ™
The chair of the commission serves for
a maximum of four yvears with his or
her term running concurrently with
the term of the appointing governor.™
The members of the commission may
serve no more than two full terms
of four years, and no more than five
commissioners can be from the same
political party at any one time,* The
commissioners appoint an executive
director,™ who supervises a staff in-
cludeing a peneral counseél, several in-
vestigatorg, and a commission clerk,

The FEC is not permitted to give
advisory opinions.* Additionally, the
FEC does not have jurisdiction over
how ealections are run, how votes
get eounted, or candidate qualifying
issues.™ These are all within the ju-
risdiction of the DOE.™

The DOE is a division within the
Department of State that provides
guidance on election laws, " The DOE
prescribes forms for statements and
other information required by F.5.
Ch. 106, and publishes manuals
explaining a candidate's obligations
of reporting contributions received
and expenditures made ¥ Candidates
should read these manuals and fol-
low the examples given. The DOE
is the filing officer for all statewide,
multi-county, and circuit court judicial
candidates,™ and can refer cases to
the FEC for enforcement related to
election code vielations.™ However,
it usually refers cases when an indi-



vidual has failed to file the necessary
campaign finance reports or when the
reports are filed late.™

Campaign Handbook/Advisory
Opinions

Candidates are required to sign
a form declaring that they have
received, read, and understand F.8,
Chs, 104 and 106 before qualifying for
office. If the candidate has a question
about his or her campaign, he or she
should contact the DOE immediately
to get advice.”” The candidate can
request an-advisory opinion from the
DOE sz long az the candidate puts
the request in writing and complies
with Hule 15-2.010 of the Florida
Administrative Code.®

FEC Complaint Process

Anyone can file a complaint al-
leging a violation of FS, Ch. 104 or
106 with the Florida Elections Com-
misgion.® All complaints must be
sworn, signed, notarized, and based
an personal information or informa-
tion pther than hearsay.®™ Because
of these requirements, the FEC will
not accept anonymous complaints.
Onece a properly sworn complaint
is received, the executive director
determines if the case is legally suf-
ficient so that staff can conduct a
preliminary investigation.” Once the
investigation ig complete, FEC attor-
neys make a staff recommendation to
the commissioners, who determine if
probable cause exists for the ease to
go forward

Conclusion

Candidates should surreund them-
selves with individuals who know the
elections process, They should file re-
ports timely, put procedures in place so
that all eontributions and expenditures
are properly doecumented, and remem-
ber to include diselaimers on their ad-
vertisements. Candidates should refer
to their campaign handbooks often and
pose any questions they have about the
process to the DOE.

BRunning for public office is a noble
undertaking, and candidates should
take some time to familiarize them-
golves with Florida's election Inws so
that they can avoid an election law
violation. Ol
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